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To  The  Honourable  A.  A.  Wishart,  Q.C., 

Minister  of  Justice  and 
Attorney  General  for  Ontario. 

ANNUAL  REPORT 

1967 

Dear  Mr.  Attorney: 

We  have  the  honour  to  present  the  first  Annual  Report  of  the 
Ontario  Law  Reform  Commission  for  the  year  ending  December  31,  1967. 

Introduction 

1.  The  Royal  Assent  was  given  to  The  Ontario  Law  Reform  Com- 
mission  Act,  1964  on  May  8,  1964.  The  Honourable  James  C.  McRuer 
was  appointed  a  member  and  the  first  Chairman  of  the  Commission  by 
order-in-council  dated  June  25,  1964.  The  remaining  four  members 
of  the  Commission  were  appointed  by  subsequent  orders-in-council  and 
the  first  meeting  of  the  Commission  was  held  on  November  18,  1964. 

2.  The  provisions  of  section  2  (3)  of  The  Ontario  Law  Reform  Com- 
mission Act,  1964  require  the  Commission  to  report  from  time  to  time 
to  the  Attorney  General.  Since  its  inception  it  has  been  the  practice 
of  the  Commission  to  report  to  the  Attorney  General  on  individual 
projects  in  its  programme  as  and  when  the  research  work  on  these  pro- 
jects has  been  completed  and  recommendations  formulated  for  remedial 
legislation.  In  addition,  the  Commission  has  submitted  annual  state- 
ments to  the  Minister  of  its  activities  during  each  year  of  its  operation 
for  the  purpose  of  departmental  estimates  but  no  formal  annual  reports 
have  been  submitted. 


3.  The  Commission  believes  that  it  is  now  desirable  that  a  com- 
prehensive report  on  its  organization,  programme  and  activities  be 
published  for  general  circulation.  In  these  circumstances,  this  first 
Annual  Report  will  deal  with  the  activities  of  the  Commission  for  the 
period  from  November,  1964  to  December  31,  1967. 

Functions 

4.  In  the  terms  of  the  founding  statute,  the  function  of  the  Com- 
mission is  to  inquire  into  and  consider  any  matter  relating  to: 

(a)  reform  of  the  law  having  regard  to  the  statute  law,  the  common 
law  and  judicial  decisions; 

(b)  the  administration  of  justice; 

(c)  judicial  or  quasi-judicial  procedures  under  any  Act;  or 
id)  any  subject  referred  to  it  by  the  Attorney  General. 

5.  Although  the  primary  concern  of  the  Commission  is  with  laws 
in  relation  to  matters  coming  within  provincial  legislative  competence, 
the  Commission,  however,  is  not  precluded  from  studying  and  reporting 
on  matters  of  federal  jurisdiction  upon  which  provincial  submissions 
to  the  federal  administration  are  offered  or  invited. 

Organization 

6.  The  Commission  is  comprised  of  a  Chairman  and  four  members. 
The  Commission  also  has  a  full-time  counsel,  research  assistant,  secre- 
tary and  their  supporting  staff. 

7.  Suggested  topics  for  its  programme  are  brought  before  a  meeting 
of  the  full  Commission  for  consideration  and,  if  accepted,  are  allotted  to  a 
member  of  the  Commission  or  its  staff  for  the  purpose  of  having  the 
necessary  research  done,  or  are  allotted  to  specialists  retained  by  the 
Commission.  For  large  projects  the  practice  is  to  appoint  a  director 
who  then  recruits  his  research  and  administrative  staff,  subject  to  the 
approval  of  the  Commission. 

8.  By  choice,  the  Commission  relies  heavily  for  research  personnel 
on  the  full-time  staff  of  the  five  Ontario  law  schools.  Their  work  has 
been  of  inestimable  help  to  the  Commission.  Parenthetically,  some 
elaboration  of  the  relations  of  the  Commission  with  the  provincial  law 
schools  and  their  staff  is  desirable.  The  past  twenty  years  have  witnessed 
a  remarkable  change  in  the  function  of  the  Canadian  law  schools  generally. 
At  one  time  they  were  regarded  principally  as  teaching  institutions  and 
not  as  legal  science  research  centres.  Starved  of  personnel  and  legal 
research  library  facilities,  they  were  neither  able  nor,  indeed,  expected 
to  engage  in  law  reform  research  projects. 


9.  Professional  law  teachers  are  and  always  have  been  of  the  stuff 
that  is  required  for  law  reform.  As  has  been  stated  by  a  member  of  the 
New  South  Wales  Law  Reform  Commission,  even  in  a  teaching-oriented 
environment  "it  is  essential  for  vitality  and  reality  in  teaching  that  the 
teacher  should  not  only  be  fully  aware  of  what  is  happening  in  the  legal 
world,  and  what  demands  are  being  made  by  clients  upon  the  law,  but 
also  that  he  should  be  engaging  in  a  critical  examination  of  the  law 
which  he  teaches,  both  from  the  'book'  point  of  view  and  to  determine 
whether  it  properly  satisfies  community  demands".  The  compelling 
desire  to  make  value  judgments  which  is  so  much  the  hall-mark  of  the 
good  law  teacher  is  the  essential  attribute  of  law  reform  research  per- 
sonnel. 

10.  The  substantial  increase  in  the  number  of  full-time  law  teachers 
in  Canada  has  provided  an  opportunity  for  specialization  hitherto  im- 
possible. The  availability  of  specialists  in  the  law  schools  is  one  reason 
why  the  Ontario  Commission  has  relied  so  heavily  on  law  school  personnel 
for  its  research  projects.  It  would  have  been  wasteful,  had  it  been 
possible,  to  duplicate  this  staff  of  research  personnel  in  the  central  office 
of  the  Commission.  The  law  schools  will  be  strengthened  by  this  process, 
law  teaching  will  inevitably  gain,  and  the  government  will  not  be  faced 
with  an  increasing  establishment  within  the  public  service. 

11.  Adequate  legal  research  libraries  simply  do  not  exist  in  this 
country  apart  from  those  of  the  law  schools  and  that  of  the  Supreme 
Court  of  Canada,  with  respect  to  material  of  the  type  to  be  found  in 
legal  periodicals  and  with  comparative  law  material  generally.  The 
existence  of  these  materials  in  the  law  schools  and  a  familiarity  with 
their  use  are  compelling  factors  for  the  employment  of  law  school  per- 
sonnel wherever  available.  Because  of  the  merits  of  the  law  schools  it  is, 
perhaps,  redundant  to  add  that  their  potential  should  be  strengthened 
and  nourished  in  every  possible  way. 

12.  The  role  of  the  legal  practitioner  in  law  reform  is  less  direct 
but  equally  indispensable.  Legal  practitioners,  not  only  at  the  bar  but 
at  all  levels  of  the  bench  as  well,  are  busy  people.  It  is  a  common  experi- 
ence that  in  a  growing  country  with  a  dynamic  economy  well -qualified 
lawyers  are  in  short  supply.  The  heavy  obligation  which  they  must 
discharge  in  serving  the  direct  needs  of  the  public  leaves  little  or  no  time 
for  contemplative  and  painstaking  research.  There  are  exceptions,  of 
course,  and  commendably  those  with  a  penchant  for  law  reform  are 
usually  found  in  the  ranks  of  the  younger  practitioners.  The  participa- 
tion of  the  legal  practitioner  at  all  levels  in  a  consultative  and  advisory 
capacity,  however,  is  vital  to  the  work  of  the  Commission,  and  we  have 
just  cause  to  be  grateful  for  the  generous  and  helpful  co-operation  that 
we  have  received.  We  would  hope  that  their  direct  involvement  in 
research  projects  would  also  continue  and  grow. 

13.  Once  the  research  study  in  any  given  project  is  completed,  the 
matter  is  placed  on  the  agenda  for  discussion  by  the  Commission  sitting 
as  a  committee  of  the  whole.  To  these  discussions  we  invite  the  authors 
of  the  report  on  the  particular  study  under  review  and  such  other  resource 
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personnel  as  are  available  and  necessary.  As  indicated  above,  the  Com- 
mission's decisions  are  then  embodied  in  a  report  to  the  Attorney  General, 
and  frequently  but  not  invariably  with  a  draft  bill  annexed,  suggesting 
the  form  of  legislation  which  will  implement  the  recommendations  of  the 
report. 

The  Programme:  General  Observations 

14.  The  Commission  may  embark  upon  projects,  either  on  its  own 
motion  or  as  a  result  of  a  reference  by  the  Attorney  General.  Although, 
unlike  the  procedure  pertaining  to  the  English  Law  Commission,  the 
programme  of  the  Commission  does  not  require  prior  legislative  approval, 
the  Commission  recognizes  that  its  relations  with  the  administration  and 
legislature  should  be  such  as  to  ensure  a  serious  concern  for  its  work  and 
a  reasonably  expectation  of  the  acceptance  of  the  product  of  its  work. 

15.  The  programme  of  the  Commission  is  a  continuing  one  in  the 
sense  that  projects  for  study  are  added  from  time  to  time,  carried  through 
to  the  stage  of  final  report  and  finally  removed  from  the  agenda.  These 
individual  projects  are  infinitely  various  in  their  complexity  and  the  time 
required  for  their  completion. 

I  —  The  Programme:  Referred  Matters 

16.  Section  2  (1)  (d)  of  the  Act  provides  that  it  is  the  function  of  the 
Commission  to  inquire  into  and  consider  any  matter  relating  to  any 
subject  referred  to  it  by  the  Attorney  General.  Some  of  the  most  chal- 
lenging tasks  that  the  Commission  has  undertaken  have  come  to  us  by 
way  of  such  reference. 

(i)     Personal  Property  Security  Legislation 

17.  In  November,  1964,  the  Commission  was  requested  by  the 
Attorney  General  to  consider  and  report  on  a  draft  bill  designed  to  reform 
and  make  uniform  the  law  regarding  security  interests  in  personal 
property  and  fixtures.  The  draft  bill  was  concerned  principally  with  the 
field  of  commercial  transactions  covered  in  Ontario  by  The  Assignment  of 
Book  Debts  Act,  The  Bills  of  Sale  and  Chattel  Mortgages  Act,  The  Condi- 
tional Sales  Act  and  The  Corporation  Securities  Registration  Act.  The 
bill  was  originally  developed  by  a  committee  under  the  chairmanship  of 
F.  M.  Catzman,  Esq.,  Q.C.,  and  generally  based  on  Article  9  of  the 
United  States  Commercial  Code  prepared  by  the  American  Law  In- 
stitute. The  bill  also  envisaged  the  establishment  of  a  province-wide 
central  registration  system  for  the  registration  of  security  agreements 
affecting  personal  chattels. 

18.  After  six  months'  intensive  study  and  research  conducted  by 
the  Commission  sitting  as  a  committee  of  the  whole,  its  report  with  a 
revised  draft  bill  annexed  was  submitted  to  the  Attorney  General  on 
May  28,  1965.  The  bill  was  not  introduced  in  the  legislature  but  in 
accordance  with  the  policy  of  the  Commission  was  given  wide  circulation, 
together  with  the  report  of  the  Commission,  for  the  purpose  of  discussion 


and  study.  The  Commission  considered  all  the  representations  sub- 
mitted and  reported  with  a  further  revised  draft  bill  on  May  18,  1966. 
The  bill  was  introduced  and  given  first  reading  at  the  1966  session  of  the 
legislature  and  again  circulated  for  comment. 

19.  The  final  draft  of  the  bill,  along  with  supplementary  bills  dealing 
with  the  substituted  enactments,  was  introduced  and  enacted  in  the 
1967  session  of  the  legislature.  The  full  range  of  the  legislation  is  com- 
prised as  follows: 

The  Personal  Property  Security  Act,  1967 ; 

The  Sale  of  Goods  Amendment  Act,  1967 ; 

The  Bills  of  Sale  Act,  1967; 

The  Conditional  Sales  Amendment  and  Repeal  Act,  1967 ; 

The  Bills  of  Sale  and  Chattel  Mortgages  Amendment  and  Repeal 
Act,  1967; 

The  Assignment  of  Book  Debts  Amendment  and  Repeal  Act,  1967 . 

Although  the  benefits  of  this  comprehensive  legislation  will  not  be 
felt  until  the  whole  scheme  becomes  fully  operational,  the  Commission 
feels  that  this  is  a  major  and  imaginative  project  of  law  reform. 

(ii)     The  Wages  Act:  Assignment  of  Wages 

20.  By  reference  dated  February  23,  1965,  the  Commission  was 
asked  to  consider  and  report  on  proposed  Bill  No.  108,  1964,  aimed  at 
alleviating  certain  unsatisfactory,  if  not  unconscionable,  practices  with 
respect  to  wage  assignments.  The  Commission  gave  priority  to  the 
project  and  reported  on  March  3,  1965  with  recommendations  for 
remedial  legislation. 

(iii)     The  Execution  Act:  Exemption  of  Goods  from  Seizure 

21.  By  Reference  dated  April  26,  1965,  the  Commission  was  asked 
to  consider  and  report  on  the  subject  of  exemption  of  certain  goods  from 
seizure  under  The  Execution  Act,  R.S.O.  1960,  c.  126,  and  a  summary 
procedure  by  which  disputes  involving  exemption  privileges  should  be 
determined.  The  law  of  exemptions,  though  very  old,  is  unchanged  in 
its  fundamental  philosophy  that  a  debtor,  like  any  other  person,  is  not 
to  be  deprived  of  the  basic  necessities  of  life,  such  as  food,  clothing  and 
accommodation,  or  the  essential  tools  or  equipment  necessary  for  him 
to  carry  on  his  business,  profession  or  calling.  During  its  long  legislative 
history,  the  Ontario  enactment  had  become  overlaid  with  anachronisms 
and  unrelated  provisions.  With  the  helpful  assistance  of  working  papers 
prepared  by  Professor  D.  H.  Bonham,  Faculty  of  Law,  Queen's  Uni- 
versity, and  Mr.  Maurice  J.  Coombs,  research  assistant  to  the  Commis- 
sion, the  Commission  studied  the  rationalization  and  updating  of  these 
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provisions  and  on  December  9,  1966  reported  recommending  remedial 
legislation.  These  recommendations  were  implemented  by  The  Execution 
Amendment  Act,  1067,  which  came  into  force  on  July  1,  1967. 

(iv)      The  Evidence  Act:  Admissibility  of  Business  Records 

22.  By  reference  dated  January  17,  1966,  the  attention  of  the  Com- 
mission was  directed  to  the  Report  dated  February,  1965,  made  by  a 
committee  appointed  by  the  Attorney  General  and  composed  of  the 
Honourable  J.  C.  McRuer  and  W.  B.  Common,  Esq.,  Q.C.,  in  which 
certain  recommendations  were  made  with  respect  to  the  amendment  of 
the  law  and  rules  of  procedure  governing  the  presentation  of  medical 
evidence  in  court.  The  Report  went  further,  however,  and  recom- 
mended that: 

"The  Ontario  Evidence  Act  should  be  amended  to  provide  for 
the  admission  in  evidence  of  all  records  made  in  the  ordinary  course 
of  business  ..." 

The  Commission  was  asked  to  consider  this  broader  aspect  of  the 
question,  having  in  mind  the  substantial  advances  in  business  record 
keeping,  particularly  those  involving  electronic  devices  such  as  com- 
puters. The  desideratum  was  a  provision  for  the  admissibility  of 
records  kept  in  the  ordinary  course  of  business  without  calling  the  person 
who  made  the  record  or  controlled  the  machine  that  made  the  record. 

23.  After  having  made  a  careful  analysis  of  similar  legislation  in 
other  jurisdictions,  and  having  considered  means  by  which  such  existing 
legislation  could  be  improved,  the  Commission,  on  February  16,  1966, 
recommended  remedial  legislation  and  incorporated  a  draft  bill  in  its 
report.  These  recommendations  were  implemented  by  section  1  of 
The  Evidence  Amendment  Act,  1966  which  came  into  force  on  July  8,  1966. 

(v)     Basis  for  Compensation  on  Expropriation 

24.  By  reference  dated  March  8,  1966,  the  Commission  was  asked  to 
consider  and  report  on  the  basis  for  compensation  under  The  Expro- 
priation Procedures  Act,  1962-63.  This  investigation  was  thus  limited 
to  a  study  of  the  basis  for  assessing  compensation  and  touched  on  matters 
of  procedure  on  expropriation  only  to  the  extent  that  they  directly  affect 
the  amount  of  compensation  payable.  The  broader  aspects  of  procedure 
are  at  present  being  considered  by  the  Royal  Commission  on  Civil  Rights 
and  will  be  dealt  in  its  report. 

25.  The  Commission  retained  Professor  Michael  M.  Dennis,  of  the 
Osgoode  Hall  Law  School,  to  do  a  comparative  study  of  provincial  and 
federal  legislation  of  Canada  and  that  of  other  jurisdictions  of  the  British 
Commonwealth  and  the  United  States.  In  addition  to  his  main  study, 
Professor  Dennis  conducted  a  survey  of  the  relocation  problems  en- 
countered and  the  compensation  paid  to  the  owners  of  property  in  the 
expropriation  for  urban  redevelopment  in  Metropolitan  Toronto. 
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20.  Aware  of  the  widespread  and  serious  concern  tor  the  social 
implications  of  these  problems,  the  Commission  invited  and  received 
written  briefs  from  many  public  and  private  institutions,  as  well  as  from 
private  individuals.  Public  hearings  were  announced  and  held  in  Toronto 
in  September,  1966.  The  debt  which  the  Commission  owes  for  the  most 
helpful  information  contained  in  these  oral  and  written  submissions  is 
readily  acknowledged  and  its  gratitude  extended. 

27.  The  Commission  gave  these  matters  anxious  consideration  not 
least  because  of  the  novelty  and  complexity  of  the  problems  raised  by 
recent  urban  renewal  developments  and  the  need  for  relocation  assistance, 
and  reported  on  September  21,  1967.  The  report  of  the  Commission 
recommended  substantial  amendments  to  the  present  legislative  basis 
for  assessing  compensation  and  proposed  the  enactment  of  a  comprehen- 
sive code  stipulating  the  relevant  factors  to  be  considered  in  fixing  such 
compensation. 

II  — The  Programk:  Projects  Initiated  by  the  Commission 

28.  Earlier  in  this  report,  it  has  been  pointed  out  that  the  Com- 
mission, by  virtue  of  the  provisions  of  section  2  of  The  Ontario  Law  Reform 
Commission  Act,  1964,  is  empowered  to  initiate  study  projects  of  its  own 
motion  and  may  institute  and  direct  legal  research  for  the  purpose  of 
carrying  out  its  functions.  This  jurisdiction  is  obviously  important  in 
the  reform  of  the  socio-legal  structure  of  our  society,  but  it  is  also  vital  in 
areas  of  so-called  "lawyers'  law". 

29.  This  body  of  material  is  not  devoid  of  social  significance  but  is 
frequently  of  a  highly  technical  nature  and  tends  to  be  regarded  as  the 
preserve  of  the  more  specialized  members  of  the  practising  legal  profession 
and  others  administering  the  law.  Improvements  and  amendments  in 
these  rules,  systems  and  institutions  is  normally  regarded  as  requiring 
nothing  more  than  imparting  a  further  gloss  on  the  existing  fabric. 
What  is  sometimes  needed  is  a  substantial  change  in  the  basic  structure. 

30.  It  is  generally  admitted  that  there  is  little  time  and  inclination 
in  the  busy  legislative  processes  for  this  type  of  reform  and  for  many 
reasons  little  attempt  on  the  part  of  the  legal  profession  is  made  to 
initiate  it.  It  is  essential,  therefore,  that  an  independent  law  reform 
agency  should  adopt  it  as  a  matter  of  its  legitimate  and  continuing 
concern. 


(a)    -  Completed  Projects 

(i)      The  Perpetuities  Act,  1066 

31.  The  study  leading  to  the  reform  of  perpetuities  law  was  the  first 
project  undertaken  by  the  Commission,  under  the  research  direction  of 
the  late  Dr.  C.  A.  Wright,  Q.C.,  LL.D.,  former  Dean  of  the  Faculty  of 
Law,  University  of  Toronto,  one  whose  pre-eminence  in  the  field  is 
widely  and  gratefully  acknowledged. 
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32.  Lor  a  long  time  the  body  of  common  law,  compendiously  re- 
ferred to  as  the  Rule  Against  Perpetuities,  had  attracted  substantial  and 
growing  criticism.  The  rule  had  ceased  to  be  the  sole  province  of  the 
draftsman  of  the  family  settlement  involving  questions  of  property 
distribution.  Like  a  malignant  cell,  it  had  spread  into  the  area  of  con- 
tract, in  its  application  to  options;  into  the  area  of  common  law  convey- 
ancing with  respect  to  easements,  rights  of  entry  and  possibilities  of 
reverter;  into  the  matter  of  the  duration  of  trusts  for  non-charitable 
purposes;  and  even  into  the  exercise  of  administrative  powers,  all  in  a 
manner  that  would  have  horrified  its  original  proponents. 

33.  The  first  project  report  of  the  Commission  dated  February  1, 
1 965  to  the  Attorney  General  dealt  with  the  unsatisfactory  operation 
of  the  rule  and  made  recommendations  for  the  enactment  of  broad  re- 
medial legislation  modifying  the  rule  and  amendment  of  associated 
statutes.  Bills  embodying  these  recommendations  were  introduced  into 
the  legislature  by  the  Attorney  General  and  given  first  reading  on  April  8, 
1965.  No  final  legislative  action  was  contemplated  until  an  opportunity 
for  full  consideration  had  been  given  and  to  this  end  the  bills  were  printed, 
given  wide  circulation  and  comment  thereon  invited. 

34.  The  matter  was  referred  back  to  the  Commission  and,  after 
having  considered  all  representations,  the  Commission  made  a  supple- 
mentary report  on  March  1,  1966,  and  recommended  certain  changes 
in  the  original  proposals.  Bills  incorporating  these  changes  were  again 
introduced  and  given  final  legislative  enactment.  The  Acts  which  came 
into  force  on  September  6,  1966  were  as  follows: 

The  Perpetuities  Act,  1966; 

The  Accumulations  Amendment  Act,  1966; 

The  Trustee  Amendment  Act,  1966; 

The  Conveyancing  and  Law  of  Property  Amendment  Act,  1966. 

35.  So  far  as  the  Commission  is  aware,  there  are  no  cases  in  which 
this  new  legislation  has  been  subject  to  judicial  interpretation  but  it  has 
been  referred  to  in  two  recent  Ontario  decisions. 

36.  The  Commission  is  encouraged  to  note  that  the  Conference  of 
Commissioners  on  the  Uniformity  of  Legislation  in  Canada,  at  its  meeting 
in  September,  1967,  approved,  subject  to  one  or  two  minor  amendments, 
the  Ontario  legislation  as  a  model  Act  to  be  recommended  for  adoption 
by  the  other  provinces  in  Canada. 

37.  In  addition,  the  Commission  has  had  correspondence  and  in- 
quiries from  those  drafting  similar  legislation  for  the  State  of  Victoria, 
Australia. 


38.  The  Chairman  of  the  Ontario  Law  Reform  Commission  has  been 
invited  to  be  an  associate  member  of  the  Committee  on  Rules  Against 
Perpetuities  of  the  Section  of  Real  Property,  Probate  and  Trust  Law 
of  the  American  Bar  Association.    This  Committee  has  been  formed  to 
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aid  in  the  reform  of  the  Rule  Against  Perpetuities  and  it  is  felt  that 
membership  on  this  Committee  will  provide  us  with  accurate  and  up-to- 
date  information  on  the  experience  with  similar  legislation  throughout 
the  common  law  world. 

(ii)     The  Condominium  Act 

39.  The  Commission  initiated  a  research  study  of  the  law  of  con- 
dominium in  December,  1965  and  engaged  Professor  R.  C.  B.  Risk, 
Faculty  of  Law,  University  of  Toronto,  to  do  a  comparative  study  of 
existing  legislation  in  the  Canadian  provinces  and  other  jurisdictions 
of  the  British  Commonwealth  and  the  United  States.  The  Commission 
wishes  to  record  its  gratitude  to  Professor  Risk  for  his  scholarly  and  most 
valuable  assistance  in  all  phases  of  the  project. 

40.  There  was  a  demand  for  condominium  legislation  in  Ontario. 
The  major  reasons  are  probably  the  high  cost  of  improved  land  in  urban 
areas  and  the  appeal  of  ownership  which  has  been  pronounced  in  the 
social  mores  of  this  province  dating  back  to  pioneer  days.  Condominium 
provides  the  amenities  of  apartment  living  on  a  shared-cost  basis,  with 
the  advantages  of  home  ownership.  As  contrasted  with  co-operative 
developments,  this  type  of  ownership  provides  lower  risks  and  greater 
flexibility  in  financing.  Lower  risks  result  from  the  fact  that  each  unit 
in  a  condominium  is  separately  taxed  and  individually  financed,  and 
accordingly  no  unit  owner  is  liable  on  the  default  of  another.  Again, 
because  each  unit  is  a  separate  property  interest,  greater  flexibility  is 
achieved  in  that  each  owner  is  able  to  vary  the  financing  to  suit  his 
needs  and  desires. 

41.  Enabling  legislation  for  condominium  was  necessary  because  the 
existing  common  law  and  legislation  presented  formidable  difficulties. 
They  include  the  following: 

(i)  the  general  prohibition  of  positive  covenants  running  with  the 
land  makes  the  imposition  of  obligations  on  subsequent  pur- 
chasers awkward  or  impossible; 

(ii)  the  rules  of  future  interests  limit  and  complicate  provisions  for 
the  eventual  termination  of  the  interests  of  the  owners; 

(iii)  the  attitude  of  the  common  law  towards  the  ownership  of  space 
and  subdivision  of  space  may  not  be  entirely  clear; 

(iv)  descriptions  of  cubes  of  space  are  more  easily  imagined  than 
prepared ; 

(v)  municipal  taxes  would  probably  be  assessed  against  the  property 
owned  in  common  as  one  parcel,  impairing  the  advantage  of 
financial  independence  that  might  be  expected  to  accompany 
ownership; 

(vi)   mechanics'  liens  against  the  property  owned  in  common  would 
have  the  same  effect;  and 
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(vii)  the  express  provisions  of  provincial  planning  restrictions  on  the 
subdivision  of  land  would  probably  apply,  even  though  the 
spirit  might  not. 

42.  The  Commission  was  convinced  that  enabling  legislation  would 
avoid  the  difficulties  raised  by  the  existing  law,  and,  perhaps  more 
importantly,  could  provide  a  relatively  simple  and  comprehensive  frame- 
work for  development. 

43.  The  Report  of  the  Commission,  with  a  proposed  bill  illustrating 
the  form  which  the  legislation  might  take,  was  submitted  to  the  Attorney 
(General  on  March  6,  1967.  Legislation  implementing  the  recommenda- 
tions of  the  Commission  was  enacted  in  the  1967  session  of  the  Ontario 
legislature  and  The  Condominium  Act,  1967  was  proclaimed  in  force 
effective  September  1,  1967. 

44.  It  was  announced  on  October  13,  1967  that  an  Ontario  Housing 
Corporation  multi-million  dollar  residential  scheme  involving  3,500 
housing  units  in  the  Chapel  Glen  Village  development  in  suburban 
Toronto  would  utilize  the  condominium  concept  of  home  ownership. 

45.  On  December  28,  1967  it  was  announced  that  the  first  con- 
dominium development  in  Ontario  under  The  Condominium  Act,  1967 
has  been  registered  in  the  Brampton  registry  office  on  December  27, 
1967  by  a  private  developer.  This  condominium,  of  town-house  design, 
includes  37  three-  and  four-bedroom  two-storey  units  in  seven  separate 
buildings.  It  was  stated  that  the  units  will  be  individually  owned  and 
mortgaged,  with  selling  prices  ranging  from  $15,960  for  a  three-bedroom 
unit  of  1,322  sq.  ft.  area  to  $18,260  for  a  four-bedroom  unit  with  1,560 
sq.  ft.  with  the  most  popular  model  having  three  bedrooms  selling  for 
$16,595  and  having  1,363  sq.  ft.  These  prices  are  substantially  lower 
than  those  pertaining  in  this  area  for  single-family  detached  units  with 
comparable  accommodation. 

(iii)     The  Mechanics'  Lien  Act 

46.  Mechanics'  lien  legislation  has  existed  in  the  Province  of  Ontario 
for  almost  100  years.  During  this  period  the  Province  has  evolved  from 
an  essentially  rural  and  agricultural  community  to  a  complex  and  com- 
mercial society.  Although  attacks  have  been  directed  from  time  to 
time  against  the  basic  principles  of  this  type  of  legislation,  there  is  no 
consensus,  so  far  as  the  Commission  has  been  made  aware,  of  the  de- 
sirability of  its  repeal.  There  has  been,  however,  a  growing  dissatis- 
faction with  important  matters  of  detail  and,  as  a  result  of  representations 
made  to  it  and  the  Attorney  General,  the  Commission  in  1965  undertook 
an  intensive  study  of  the  Ontario  Mechanics'  Lien  Act  against  a  back- 
ground of  similar  legislation  in  other  jurisdictions  including  any  judicial 
and  extra-judicial  writing  on  the  subject.  In  addition,  the  Commission 
invited  the  Bar  and  the  judiciary,  together  with  many  organizations 
that  would  likely  be  interested  in  amendments  to  the  Act,  to  make 
representations.  Many  submissions  were  received  from  a  representative 
group  of  interested  parties. 
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47.  Alter  having  considered  all  submissions,  the  Commission  on 
February  25,  1966  made  an  initial  report  to  the  Attorney  General  with 
its  recommendations,  together  with  the  text  of  a  draft  bill  incorporating 
the  recommendations  contained  in  the  Commission's  report. 

48.  A  bill  implementing  these  proposals,  incorporating  additional 
amendments  originating  with  the  Department  of  the  Attorney  General 
and  otherwise  re-enacting  The  Mechanics  Lien  Act  was  introduced  in 
the  legislature  and  given  first  reading  on  June  27,  1966. 

49.  A  substantial  number  of  representations  with  respect  to  the 
report  and  proposed  bill  was  received  and  considered  by  the  Commission 
at  the  request  of  the  Attorney  General.  A  public  hearing  was  also 
conducted  by  the  Commission  on  January  4,  1967  to  give  an  opportunity 
to  a  representative  group  of  persons  to  make  oral  submissions  on  the 
proposed  legislative  changes.  This  group  included  general  contractors, 
labour  representatives,  suppliers,  and  members  of  the  legal  profession 
specializing  in  this  area  of  the  law. 

50.  The  Commission  reviewed  its  initial  report  and  the  proposed 
legislation  in  the  light  of  these  helpful  submissions  and  made  its  final 
report  to  the  Attorney  General  on  May  26,  1967,  recommending  addi- 
tional changes  in  some  aspects  of  the  legislation  and  confirming  its  views 
on  others  dealt  with  in  its  initial  report  in  1966. 

51.  Throughout  its  deliberations  on  this  important  topic  the  Com- 
mission was  generously  aided  by  a  large  number  of  people,  whose  names 
appear  in  the  two  reports.  The  Commission  would  like  to  record  again 
the  debt  it  owes  to  His  Honour,  Judge  Ian  MacRae,  the  late  Senior 
County  Court  Judge  of  the  County  of  Middlesex,  and  to  Douglas  N. 
Macklem,  Esq.,  Q.C.,  of  the  Ontario  Bar. 

52.  The  Commission  is  mindful  of  the  wide  divergence  of  views 
entertained  by  the  various  group  interests  with  respect  to  this  particular 
legislation.  Not  all  these  views  were  reconcilable.  The  Commission  is 
satisfied,  however,  that  if  the  recommendations  contained  in  its  report 
are  implemented  by  legislation,  it  will  have  gone  as  far  as  one  can  go  in 
accommodating  the  various  interests  without  destroying  or  distorting 
the  basic  principles  of  the  Act.  Anything  further  would  probably  require 
repeal  of  the  legislation  and  a  denial  of  this  particular  protection  to  all 
groups. 

(b)  -     Projects  ix  Process 
(i)      Family  Law 

53.  The  Commission  initiated  a  research  project  on  family  law  in 
the  spring  of  1965.  The  function  of  the  project  was  to  analyse  the 
existing  law  affecting  all  areas  of  family  relations  within  the  legislative 
competence  of  the  Provincial  Legislature,  to  evaluate  the  adequacy  of 
those  laws  in  view  of  changed  economic  and  social  conditions  pertaining 
to  the  family,  to  state  the  basic  principles  required  for  a  modern  Ontario 
code  of  family  law  and  to  recommend  remedial  legislation. 
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54.  The  research  team  under  the  direction  of  Professor  I.  F.  G. 
Baxter,  of  the  Faculty  of  Law,  University  of  Toronto,  has  now  submitted 
to  the  Commission  its  study  and  proposals  on  property  subjects.  This 
part  of  the  project  deals  with  such  matters  as: 

(i)  the  nature  of  support  obligations  involving  husband  and  wife, 
parent  and  child; 

(ii)  the  rights  of  husband  and  wife  with  respect  to  the  matrimonial 
home ; 

(iii)  dower; 

(iv)  curtesy; 

(v)  the  division  of  matrimonial  property  on  dissolution  of  the 
marriage  by  divorce  or  death,  and  the  principle  of  the  balancing 
claim ; 

(vi)  married  women's  property  rights  during  the  subsistence  of  the 
marriage; 

(vii)   the  disposition  of  property  by  will; 

(viii)   the  distribution  of  the  property  where  a  spouse  dies  without 
leaving  a  will ;  and 

(ix)  a  revised  summary  procedure  for  the  administration  of  small 
estates. 

55.  Since  the  part  of  the  project  dealing  with  property  subjects  is 
largely  self-contained,  the  Commission  plans  to  release  the  study  early 
in  the  new  year  and  to  invite  comment  from  all  interested  parties. 
The  proposals  by  the  research  team  are  imaginative  and  provocative  and 
will  be  the  subject  of  a  full  day's  discussion  by  the  members  of  the  legal 
profession  at  the  Annual  Mid-Winter  Meeting  of  the  Ontario  Branch 
of  the  Canadian  Bar  Association  in  Toronto  on  Friday,  February  2,  1968. 

56.  The  Commission  wishes  to  make  it  clear  that  the  proposals 
contained  in  the  Study  on  Property  Subjects  do  not  necessarily  represent 
the  views  of  the  Commission.  After  appropriate  study  of  these  proposals, 
the  Commission's  views  and  recommendations  will  be  contained  in  its 
own  report  to  the  Attorney  General  in  due  course. 

57.  In  addition  to  Professor  Baxter,  the  research  team  engaged  on 
the  part  of  the  project  dealing  with  property  subjects  included  Dean 
Thomas  G.  Feeney,  Q.C.,  Common  Law  Section,  Faculty  of  Law, 
University  of  Ottawa;  Mrs.  Violet  W.  Bielski,  of  the  Ontario  Bar;  and 
Messrs.  Mohan  Prabhu  and  Paul  Reed,  research  assistants.  In  this 
aspect  of  the  project  the  research  team  had  the  generous  assistance  of  a 
consultative  committee  composed  of  Messrs.  M.  A.  Catzman,  Jr.  and 
G.  W.  Collins-Williams,  Q.C.,  of  the  Ontario  Bar;  Mrs.  A.  R.  Dubin, 
Q.C.,  of  the  Ontario  Bar;  the  Honourable  Neil  C.  Fraser,  Judge  of  the 
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High  Court  of  Justice  for  Ontario  (who  resigned  from  the  Committee  on 
December  29,  1966) ;  Mr.  John  M.  Hodgson,  Q.C.,  of  the  Ontario  Bar;  and 
the  Honourable  Bora  Laskin,  Justice  of  the  Court  of  Appeal  for  Ontario. 

58.  Work  continues  on  the  remaining  subjects  of  the  project  and 
it  is  anticipated  that  the  entire  study  by  the  research  team  will  be 
completed  in  1968.  These  additional  subjects  will  deal  with  the  enforce- 
ment of  support  obligations;  the  law  relating  to  the  celebration  of  mar- 
riage (including  the  age  of  free  marriage);  separation  and  marriage  break- 
down; incidence  of  divorce  and  annulment;  interspousal  torts;  the  law- 
relating  to  children;  conflict  of  laws;  and  the  structure  of  a  tribunal 
best  suited  to  deal  with  matrimonial  causes  and  family  law  generally. 

59.  The  research  team  was  augmented  for  this  phase  of  the  project 
by  the  addition  of  Professor  E.  R.  Alexander,  Faculty  of  Law,  University 
of  Toronto;  Professor  D.  Mendes  da  Costa,  Osgoode  Hall  Law  School; 
Professor  Julien  D.  Payne,  Faculty  of  Law,  University  of  Western 
Ontario;  Mrs.  Anna  Stevenson,  of  the  Ontario  Bar;  Dr.  Olive  Stone, 
Department  of  Law,  London  School  of  Economics  and  Political  Science, 
University  of  London;  and  Professor  John  Swan,  Faculty  of  Law, 
University  of  Toronto. 

60.  Recognition  is  also  given  to  the  most  valuable  consultative 
services  rendered  by  Professor  Louis  M.  Baudouin,  Faculty  of  Law, 
McGill  University;  Professor  Monrad  G.  Paulsen,  Columbia  University 
School  of  Law;  Professor  Max  Rheinstein,  University  of  Chicago  Law 
School;  Professor  Frank  E.  A.  Sander,  Law  School  of  Harvard  University; 
and  Professor  John  W.  Willis,  Faculty  of  Law,  University  of  Toronto. 

( i i )     Limitation  of  A  ctions 

61.  A  comprehensive  research  project  involving  the  law  on  limitation 
of  actions  was  initiated  by  the  Commission  in  1965.  Much  of  the  law  on 
this  subject  in  this  jurisdiction  is  very  old,  and  The  Limitations  Act, 
R.S.O.  1960,  c.  214,  is  based  essentially  on  an  English  statute  passed  in 
the  early  part  of  the  seventeenth  century.  It  is  clear  from  the  recent 
decision  of  the  Ontario  Court  of  Appeal  in  Schwebel  v.  Telekes,  [1967] 
1  O.R.  541,  and  referred  to  us  by  Laskin,  J. A.,  while  yet  unreported,  that 
the  archaic  language  of  our  legislation  concerning  limitations  continues 
to  impede  the  Court  in  administering  justice  in  this  important  field  of  the 
law  and  that  reform  is  desirable. 

62.  Added  to  the  archaisms  in  the  main  statute  is  the  fact  that 
limitation  provisions  are  to  be  found  in  a  host  of  statutes  such  as  The 
Highway  Traffic  Act  and  the  statutes  governing  the  professions.  Un- 
happily, these  specific  provisions  have  been  engrafted  on  the  law  without 
any  attempt  at  uniformity  of  substance  or  language  even  where  circum- 
stances render  uniformity  of  treatment  desirable  and,  indeed,  vital. 

63.  The  Commission's  task,  therefore,  has  been  to  conduct  its  study 
not  only  with  a  view  to  updating  the  language  of  legislative  enactments 
and  reforming  basic  principles  to  accord  with  present-day  philosophy 
and  conditions  but  also,  as  far  as  possible,  to  integrate  the  various 
limitations  provisions  into  an  all-embracing  code. 
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64.  The  Commission  has  been  assisted  substantially  in  its  en- 
deavours by  a  wealth  of  comparative  materials  in  the  form  of  recent 
reports  and  legislative  enactments  in  other  jurisdictions.  To  mention 
only  some  of  them,  studies  have  included  the  Fifth  Interim  Report  (1936) 
of  the  English  Law  Revision  Committee;  the  Limitation  Act,  1939 
(England  and  Wales);  the  Report  of  the  Tucker  Committee  on  the 
Limitation  of  Actions  (U.K.  1949);  the  Law  Reform  (Limitation  of 
Actions,  &c.)  Act,  1954  (U.K.);  the  Limitation  Act  1963  (U.K.);  the 
English  Law  Reform  Committee's  Fourteenth  Report  (Acquisition  of 
Easements  and  Profits  by  Prescription),  1966;  the  Limitation  of  Actions 
Act,  being  the  model  act  of  the  Conference  of  Commissioners  on  Uni- 
formity of  Legislation  in  Canada,  recommended  in  1931  for  adoption, 
and  amended  in  1932  and  1944;  the  report  of  Dean  Wilbur  F.  Bowker, 
Q.C.,  dated  October  30,  1964  to  the  Alberta  Law  Reform  Committee  on 
Limitation  of  Actions  in  Tort;  the  Resolutions  of  the  Alberta  Law  Reform 
Committee  dated  November  27,  1964;  the  Alberta  Act  to  amend  the 
Law  Respecting  Limitation  of  Actions  in  Tort,  1966;  the  proceedings  of 
the  Manitoba  Law  Reform  Committee  in  Limitation  of  Actions  (1964- 
66);  the  Manitoba  Act  to  amend  The  Limitation  of  Actions  Act,  1967; 
the  Report  of  the  Law  Reform  Commission  of  New  South  Wales  on  the 
Limitation  of  Actions  (October,  1967). 

65.  The  research  consultant  on  this  project  was  John  D.  Honsberger, 
Esq.,  Q.C.,  of  the  Ontario  Bar,  who  rendered  most  valuable  assistance 
to  the  Commission  throughout  the  study.  Mr.  Maurice  J.  Coombs, 
research  assistant  to  the  Commission,  and  Mr.  Douglas  K.  Gray,  a 
part-time  research  assistant,  contributed  greatly  by  preparing  a  con- 
solidation of  limitation  periods  in  Ontario  statutes. 

66.  The  Commission  has  completed  its  deliberations  and  its  report 
to  the  Attorney  General  containing  its  findings  and  recommendations  is 
now  in  course  of  preparation. 

(iii)     Law  of  Property  Project 

67.  There  is  general  agreement  that  a  thorough  review  of  the  law 
of  property,  with  particular  emphasis  on  the  law  relating  to  interests  in 
land,  is  overdue  in  this  jurisdiction.  It  seems  to  be  fashionable,  though 
not  entirely  accurate,  to  refer  to  what  is  needed  by  reference  to  the 
English  law  of  property  legislation  of  1925.  There  is  no  doubt  that  that 
legislation  and  the  substantial  studies  which  made  it  possible  were  an 
outstanding  achievement  in  iaw  reform.  It  would  be  misleading,  how- 
ever, to  assume  that  that  project  could  simply  be  duplicated  in  Ontario. 

68.  The  aims  of  the  1925  English  legislation  were:  (i)  the  assimilation 
of  real  and  personal  property;  (ii)  the  simplification  of  conveyancing; 
and  (iii)  the  abolition  of  anachronisms. 

69.  In  Ontario  real  and  personal  property  have  been  assimilated, 
both  for  purposes  of  administration  and  distribution,  with  the  passing  of 
The  Devolution  of  Estates  Act  in  1886.  The  assimilation  of  real  and  per- 
sonal   property    for    purposes    of    administration    was    accomplished    in 
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England  by  the  Land  Transfer  Act,  1897 ,  but  the  assimilation  for  dis- 
tributive purposes  had  to  await  the  1()J5  legislation.  The  doctrine  of 
primogeniture  was  abolished  in  Upper  Canada  in  1852;  it  was  abolished 
in  England  in  1925. 

70.  The  simplification  ol  conveyancing  in  England  was  attempted 
in  a  number  of  ways,  not  the  least  important  of  which  was  the  establish- 
ment of  a  land  registration  system.  The  Ontario  land  registration 
system  has  provided  for  public  registration  for  over  100  years,  but 
its  very  age  bespeaks  its  inherent  weaknesses.  In  fact,  it  may  not  be 
to  our  credit  that  we  have  two  systems,  commonly  referred  to  as  "the 
registry  office"  and  "the  land  titles"  systems.  Also,  it  may  not  be 
beyond  the  realm  of  possibility  that  this  area  of  the  law  and  legal  adminis- 
tration would  benefit  from  computerized  data  recording  and  retrieval, 
to  say  nothing  of  the  advantages  that  would  seem  to  flow  from  geodetic 
survey  methods  and  description  by  co-ordinates.  It  seems  justifiable 
to  make  the  necessary  effort  to  bring  this  aspect  of  our  law  and  public 
service  into  line  with  the  electronic  age. 

71.  The  third  aim  of  the  English  property  legislation  in  1925  was 
the  abolition  of  anachronisms.  This  is  a  matter  of  equal  concern  to  us. 
It  may  well  be  necessary  to  retain  the  minimum  of  the  underlying  and 
basic  feudal  concepts  of  the  land  law  but  the  time  has  perhaps  come  to 
rid  ourselves  of  the  questionable  luxury  of  its  excrescential  trappings. 

72.  Many  of  the  anachronisms  have  not  proven  burdensome  with 
us  in  Ontario  simply  because  it  has  not  been  customary  to  make  extensive 
use  of  the  inter  vivos  settlement.  The  prospect  that  these  outmoded 
doctrines  may  be  invoked  at  any  time  is  a  source  of  constant  fear  and 
complexity  to  the  legal  practitioners  and  the  public  they  serve. 

73.  Much  of  our  law  of  landlord  and  tenant  derives  from  the  laisser 
faire  doctrines  of  the  industrial  revolution  and  of  even  earlier  times  and 
may  be  out  of  step  with  modern  commercial  practices  and  the  social 
justice  in  residential  accommodation  which  are  demanded  for  our  times. 

74.  For  these  and  other  reasons,  the  Commission  initiated  a  law 
of  property  project  divided  into  ten  sections  which  admit  of  individual 
treatment  but  the  desideratum  is  to  bring  them  together  in  time  as  one 
all-embracing  law  of  property  code.  The  sections  of  the  project  are  as 
follows:  (i)  Condominium;  (ii)  Matrimonial  Property;  (hi)  Devolution 
of  Estates  (Intestate  Succession);  (iv)  Testate  Succession;  (v)  Land 
Registration;  (vi)  Landlord  and  Tenant;  (vii)  The  Trustee  Act  and 
associated  statutes;  (viii)  Community  J  Manning  and  Land  Use  Control; 
(ix)  Conveyancing  and  Mortgages:  and  (x)  the  Basic  Principles  of  Real 
Proper ty  Law. 

75.  Although  nominally  part  of  the  law  of  property  project,  the 
section  dealing  with  the  law  of  Condominium  was  given  separate  treat- 
ment 1)}'  the  Commission  and  has  been  dealt  with  in  the  earlier  part  of 
this  report.  The  two  sections  on  Matrimonial  Property  and  the  Devolu- 
tion of  Estates  (Intestate  Succession)  were  originally  designated  as 
part  of  the  Family  Law  Project  and  the  bulk  of  the  research  and  recom- 
mendations lor  reform  will  be  dealt  with  in  the  report  on  t'tiat  project. 
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76.  The  section  of  the  law  of  property  project  dealing  with  testate 
succession  involved  primarily  the  proposed  adoption  in  Ontario  of  the 
model  Wills  Act  of  the  Conference  of  Commissioners  on  the  Uniformity 
of  Legislation  in  Canada.  The  model  Act  is  usually  referred  to  as  the 
Uniform  Wills  Act  and  has  been  adopted  with  slight  modification  in 
six  provinces  of  Canada  and  the  Yukon  and  Northwest  Territories. 
Consideration  of  it  came  before  the  Commission  following  a  study  by 
the  Wills  and  Trusts  Sub-Section  of  the  Ontario  Branch  of  the  Canadian 
Bar  Association.  A  Committee  of  that  Sub-Section  under  the  chair- 
manship of  George  W.  Edmonds,  Esq.,  Q.C.,  of  Toronto,  made  a  com- 
parative study  of  the  Ontario  Wills  Act  and  the  Uniform  Wills  Act  and 
presented  its  report  at  the  mid-winter  meeting  of  the  Ontario  Branch 
in  February,  1966.     The  meeting  passed  a  resolution  reading  as  follows: 

"Resolved: 


That  the  report  of  the  Sub-Committee  of  the  Wills  and  Trusts 
Sub-Section,  recommending  the  enactment  in  Ontario  of  the  Uniform 
Wills  Act,  prepared  by  the  Commissioners  on  Uniformity  of  Legis- 
lation in  Canada,  be  accepted  and  approved  subject  to  certain 
amendments,  and  referred  by  the  Ontario  Branch  of  the  Canadian 
Bar  Association  to  the  Ontario  Law  Reform  Commission." 


77.  The  Commission  has  given  intensive  study  to  the  report  of  the 
Bar  Committee,  has  made  a  section  by  section  analysis  of  the  provisions 
of  the  Uniform  Act  and  has  considered  recent  amendments  to  the  Uniform 
Act  which  were  not  available  to  the  Bar  Committee.  The  final  draft 
of  a  comprehensive  report  is  now  being  settled  and  the  Commission  will 
submit  its  report  to  the  Attorney  General  in  the  near  future. 

78.  The  Commission  wishes  to  express  its  gratitude  for  the  assistance 
and  helpful  co-operation  of  the  Bar  Committee  on  this  important  matter. 
We  believe  that  this  joint  effort  of  the  Commission  and  the  organized 
Bar  augurs  well  for  the  future. 

79.  Research  supervisors  have  been  appointed  for  four  of  the 
remaining  five  sections  of  the  law  of  property  project  and  work  is  proceed- 
ing.    The  appointments  are  as  follows: 

(i)       Land  Registration  Section  Professor  R.  C.  B.  Risk, 

Faculty  of  Law,   University  of 
Toronto; 

(ii)      Section  on  the  Basic  Principles  Professor  D.  Mendes  da  Costa, 

of  Real  Property  Law  Osgoode  Hall  Law  School ; 

(iii)     Section  on  Landlord  and  Professor  Morley  R.  Gorsky, 

Tenant  Faculty    of    Law,    Queen's 

University; 
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(iv)     Section  on  The  Trustee  Act  and  Professor  Ralph  E.  Scane, 

associated  statutes  Faculty  of  Law,   University  of 

Toronto; 

(v)     Section  on  Community  Plan-         Professor  J.  B.  Milner, 
ning  and  Land  Use  Control  M.T.P.I.C., 

Faculty  of  Law,    University   of 
Toronto. 

Some  elaboration  on  the  scope  of  this  latter  study  is  warranted. 

80.  Twenty  years  have  passed  since  Ontario  enacted  its  major 
planning  legislation.  In  terms  of  the  pace  of  developments  in  this  area 
twenty  years  is  a  very  long  time.  The  Commission  plans  a  reassessment 
of  our  legislation  in  the  field  of  subdivision  control,  zoning  by-laws, 
community  official  plans,  urban  renewal,  low  rental  housing  development, 
slum  clearance,  etc.  In  an  ambitious  and  detailed  attempt  at  fact 
finding  with  respect  to  planning  practices  and  procedures,  Professor 
J.  B.  Milner,  the  Commission  research  supervisor,  in  July,  1967,  circulated 
questionnaires  for  completion  by  members  and  clerks  of  municipal 
councils,  planning  directors,  members  and  secretaries  of  local  planning 
boards.  This  was  followed  in  November,  1967  by  the  wide  distribution 
of  a  working  paper  prepared  by  Professor  Milner  and  called  "Tentative 
Proposals  for  the  Reform  of  Ontario  Law  Relating  to  Community 
Planning  and  Land  Use  Control".  This  comment  contained  the  text 
and  commentary  on  forty-one  proposals  advanced  by  the  research  direc- 
tor and  comment  thereon  was  invited.  The  demand  for  copies  of  this 
working  paper  and  the  comments  already  received  have  been  most 
encouraging. 

81.  Research  and  consideration  of  the  final  section  of  the  property 
project  on  Conveyancing  and  Mortgages  have  been  deferred  pending  the 
substantial  completion  of  the  other  sections. 

(iv)     Motor  Vehicle  Accident  Compensation 

82.  The  subject  of  compensation  for  personal  injuries  arising  out 
of  automobile  accidents  is  a  matter  which  is  probably  on  the  agenda  of 
law  reform  commissions  the  world  over  unless  it  happens  to  be  the  subject 
of  a  Royal  Commission  inquiry  as  it  is  at  the  present  time  in  the  Province 
of  British  Columbia.  The  Ontario  Law  Reform  Commission  has  such  a 
project  on  its  programme  and  has  appointed  as  its  director  Professor 
J.  Bruce  Dunlop,  Faculty  of  Law,  University  of  Toronto. 

83.  The  problems  in  this  area  are  numerous  and  highly  complex 
involving: 

(i)   the  recent  clash  of  judicial  opinion  on  the  award  of  damages 
for  loss  of  amenities  of  life  in  the  "sleeping  beauty"  cases; 

(ii)  the  question  of  imposing  liability  regardless  of  fault; 
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(iii)   the  "second  look"  doctrine  and  the  review  of  damage  awards; 

(iv)  the  feasibility  of  substituting  annuity  for  capital  payments; 

(v)  over-compensation  where  hospital,  medical  and  liability  insur- 
ance coincide; 

(vi)  whether  the  whole  scheme  of  private  reimbursement  should  be 
replaced  by  a  comprehensive  insurance  scheme  to  cover  every 
citizen  and  all  accidents  as  has  been  recommended  by  a  Royal 
Commission  report  in  New  Zealand; 

(vii)  the  vexing  problem  of  choosing  a  procedure  and  forum  in  or 
out  of  the  mainstream  of  the  judicial  process;  and 

(viii)  the  possible  effect  of  some  or  all  of  these  reforms  on  achieving 
accident  reduction  and  avoidance  of  injury  by  making  the 
motoring  public  more  alive  to  the  mechanics  of  accidents  arising 
out  of  the  use  of  vehicles  and  shifting  our  orientation  from 
preoccupation  with  fault  to  accident  avoidance. 

84.  Since  the  director  of  this  project  was  not  appointed  until  June, 
1967,  the  Commission  is  not  yet  in  a  position  to  signify  the  date  for  its 
report. 

(v)     The  Law  of  Evidence 

85.  The  Commission  has  initiated  a  research  project  respecting 
the  law  of  evidence  with  Dr.  Alan  W.  Mewett,  Osgoode  Hall  Law  School, 
as  director  of  the  project.  The  law  of  evidence,  unlike  most  other  areas 
of  the  law,  does  not  fit  neatly  into  the  classification  of  federal  and  pro- 
vincial jurisdictions.  It  is  not  possible  to  state  that  certain  defined 
areas  are  within  the  provincial  and  certain  other  areas  are  within  the 
federal  jurisdiction.  On  the  contrary,  most  of  the  rules  of  evidence  are 
equally  applicable  to  both  provincial  and  federal  actions.  However,  the 
law  of  evidence  being  adjectival  in  nature,  federal  evidentiary  rules 
apply  to  proceedings  over  which  the  federal  government  has  jurisdiction, 
while  the  provincial  rules  of  evidence  apply  to  proceedings  over  which 
the  provinces  have  jurisdiction. 

86.  It  is  possible  and  beneficial,  therefore,  to  conduct  an  examination 
into  the  rules  of  evidence  limited  to  provincial  jurisdiction  and  the 
Commission  contemplates  this  course  of  action  with  the  hope  that  at  some 
stage  its  work  would  be  assisted  by  and  integrated  with  a  comparable  or 
joint  project  involving  the  federal  government. 

87.  The  scope  of  the  study  has  been  fixed  by  a  tentative  designation 
of  the  following  list  of  topics  for  consideration:  hearsay  evidence  in  civil 
actions;  documentary  evidence  and  business  records;  self-serving 
evidence;  husband  and  wife  privilege  and  marital  communications; 
executive  privilege;  privilege  and  the  professional  witness;  self-incrimina- 
tion; the  burden  of  proof  and  presumptions;  res  ipsa  loquitur;  illegally 
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obtained  evidence;  confessions  and  admissions;  competence  and  com- 
pellability; previous  conduct  and  previous  convictions;  oaths,  affirma- 
tions, and  unsworn  witnesses;  corroboration;  the  use  of  notes;  character 
evidence;  and  judicial  notice. 


88.  Work  has  been  begun  already  on  the  topic  of  hearsay  evidence 
in  civil  proceedings  and  the  director  has  assembled  the  nucleus  of  an 
effective  research  team  with  the  recruitment  of  Professor  B.  C.  McDonald, 
Faculty  of  Law,  Queen's  University,  and  Professor  R.  Graham  Murray, 
Faculty  of  Law,  Dalhousie  University.  A  consultative  committee  to 
secure  the  full  participation  of  the  practising  Bar  will  be  established. 


89.  The  Commission  anticipates  that  reports  on  individual  topics 
and  phases  of  the  project  will  be  made  as  and  when  they  are  available 
but  that  proposals  when  made  will  be  capable  of  integration  into  a  com- 
prehensive code  covering  the  entire  subject  matter  when  the  whole  project 
has  been  completed. 


(vi)     Age  of  Majority 

90.  Although  some  aspects  of  the  problem  concerning  the  age  at 
which  persons  acquire  legal  capacity  are  on  the  agenda  of  the  Family  Law 
Project,  the  Commission  decided  recently  that  these  matters  warranted 
treatment  in  a  separate  project.  Since  the  age  of  free  marriage  (i.e.  the 
age  at  which  persons  are  free  to  marry  without  parental  consent)  has 
already  been  dealt  with  in  an  extensive  working  paper  on  marriage, 
further  research  on  this  particular  topic  is  not  necessary.  The  scope 
of  the  project,  therefore,  has  been  broadened  to  consider  the  desirability 
of  changes  in  the  law  relating  to  contracts  made  by  persons  under  21  years 
of  age;  to  their  power  to  hold  and  dispose  of  property;  and  to  the  optimum 
age  for  termination  of  maintenance  allowances.  Through  advertise- 
ments in  a  representative  group  of  Ontario  daily  newspapers  and  legal 
publications  and  by  letters,  the  Commission  has  invited  written  sub- 
missions by  members  of  the  public,  merchants  and  trading  establish- 
ments, credit  granting  institutions,  social  and  welfare  agencies,  university 
administrations,  university  student  organizations,  departments  of  the 
Provincial  Government  and  all  other  interested  parties.  The  response 
to  this  invitation  has  been  most  encouraging. 


91.  The  task  of  the  Commission  in  the  project  has  been  greatly 
facilitated  by  the  excellent  and  comprehensive  report  of  the  Latey 
Committee  in  the  United  Kingdom.  Much  of  the  doctrinal  research 
done  by  that  Committee  is  directly  relevant  to  our  study.  It  remains 
for  us  to  test  their  recommendations  against  the  sociological  and  economic 
conditions  prevailing  in  this  jurisdiction.  Much  of  the  response  that  has 
come  to  us  already  exhibits  a  parallel  experience  with  that  found  there. 
It  is  noteworthy,  though  perhaps  not  surprising,  that  the  response  we 
have  received  from  many  young  people  reflects  the  ferment  in  this  age- 
group  which  has  been  manifested  recently  on  a  number  of  issues. 
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(vii)     Right  of  Privacy 


92.  The  Commission  has  begun  preliminary  studies  to  determine 
the  nature  of  the  current  and  growing  problems  in  the  area  referred  to 
compendiously  as  the  "right  of  privacy" ;  to  attempt  to  lay  out  the  bound- 
aries of  those  problems  which  might  fall  within  the  legislative  com- 
petence of  the  provincial  legislature;  and  to  ascertain  which,  if  any, 
of  them  might  be  dealt  with  within  the  powers  and  resources  of  this 
Commission. 

93.  No  one  in  this  country  could  read  Professor  Alan  W.  Westin's 
brilliant  and  recent  analysis  of  this  problem  area  of  American  society 
without  harbouring  the  gnawing  suspicion  that  much  of  his  writing  is 
relevant  to  Canadian  society  as  well.  His  book,  "Privacy  and  Freedom", 
is  an  effective  antidote  to  complacency.  As  a  nation,  we  are  not  nearly 
as  perceptive  in  our  relations  with  our  neighbours  as  we  ought  to  be, 
and  seem  to  have  acquired  a  propensity  for  adopting  not  only  the  best 
in  American  life  but  also  the  worst.  There  is  some  evidence  in  Canada 
of  an  awakening  to  the  fact  that  the  use  of  products  of  the  technological 
revolution  may  have  side  effects  which  make  serious  inroads  on  our 
civil  liberties  and  human  dignity. 

94.  The  evidence  is  found,  inter  alia,  in  the  Report  of  the  Commis- 
sion of  Inquiry  Into  Invasion  of  Privacy  in  British  Columbia  by  Com- 
missioner R.  A.  Sargent  in  August,  1967;  in  the  number  of  private 
member's  bills  on  some  aspects  of  this  matter  introduced  into  the  House 
of  Commons;  in  the  resolution  of  the  Canadian  Bar  Association  to  be 
debated  in  a  plenary  session  of  its  Annual  Meeting  in  Vancouver,  on 
September  2,  1968;  and  in  the  increasing  flow  of  comments  contained 
in  the  daily  press. 

95.  It  is  clear,  of  course,  that  this  is  not  an  embarrassingly  and 
uniquely  North  American  aberration.  It  is  universal.  The  first  inter- 
national legal  conference  to  discuss  the  subject  comprehensively  was  the 
Nordic  Conference  on  the  Right  to  Privacy  held  in  Stockholm,  Sweden, 
on  May  22-23,  1967.  This  has  been  followed  by  growing  legislative 
activity  in  Europe  in  this  field  witnessed  by  the  recent  legislation  against 
eavesdropping  in  Holland  and  West  Germany. 

96.  The  spectrum  comprising  these  problems  is  very  broad  and 
covers  areas  of  civil  as  well  as  criminal  jurisdiction.  Indeed,  its  prospect 
reinforces  Maitland's  aphorism  that  the  "whole  of  the  law  is  a  seamless 
web".  It  ranges  over  the  domain  of  both  public  and  private  law  to 
such  things  as  the  use  or  abuse  of  wire  tapping  and  electronic  eaves- 
dropping devices,  long  range  cameras  and  microphones,  etc.  in  the  detec- 
tion and  investigation  of  crime  and  national  security  by  police  and 
governmental  agencies;  the  use  of  the  polygraph  and  breathalyzer  by 
the  police;  the  use  of  the  polygraph,  closed  circuit  television  and  eaves- 
dropping devices  as  a  means  of  employee  supervision;  the  use  of  closed 
circuit  television  and  eavesdropping  devices  as  aids  to  sales  promotion; 
the  non-clinical  use  of  psychological  tests  and  questionnaires  by  prospec- 
tive employers  and  other  institutions;  the  use  of  devices  in  industrial 
espionage  to  illegally  obtain  trade  and  financial  secrets;  the  use  of 
psychological  tests  in  schools  without  parental  knowledge  or  consent; 
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personality  surveillance  in  the  accumulation  and  storage  of  personal 
data  in  computers  or  otherwise  and  its  improper  disclosure  to  others; 
the  publication  of  comment  made  by  or  about  a  person,  whether  de- 
famatory or  not,  and  the  right  to  reply  on  equal  terms;  and  the  establish- 
ment of  a  common  law  right  of  action  on  the  disclosure  of  private  facts 
to  the  public,  usually  by  the  mass  media.  These  are  the  areas  of  concern. 
Whether  they  are  also  areas  which  are  capable  and  deserving  of  control 
by  legislation  is  a  determination  which  can  only  be  made  after  full  and 
careful  inquiry.     The  Commission  continues  to  study  them. 

(viii)     Other  Projects 

97.  There  are  three  additional  projects  in  the  programme  of  the 
Commission  for  which  the  necessary  research  is  being  conducted  intern- 
ally. Although  the  scope  of  the  legal  inquiry  is  not  broad,  the  social 
significance  of  the  policy  decisions  involved  is  important  and  complex. 
These  projects  include  the  trade  sale  of  new  houses  and  the  applicability 
of  the  doctrine  of  caveat  emptor ;  the  expunging  of  records  of  conviction 
for  provincial  offences;  and  the  admissibility  of  a  certificate  of  a  conviction 
in  a  criminal  case  as  evidence  in  subsequent  civil  proceedings.  The 
last  topic  has  proved  particularly  troublesome  and  although  the  operation 
of  the  rule  in  Hollington  v.  Hewthorn  is  far  from  satisfactory  no  acceptable 
solution  to  the  problem  has  yet  been  formulated. 

98.  A  further  project  of  the  Commission  involves  a  study  of  the 
law  pertaining  to  innocent  misrepresentation  in  the  law  of  contract. 
Professor  D.  A.  Soberman,  associate  dean,  Faculty  of  Law,  Queen's 
University,  has  been  appointed  to  conduct  a  study  in  this  field,  including 
the  provisions  of  the  Misrepresentation  Act,  1967  (U.K.)  and  its  proposed 
adoption  in  this  jurisdiction.  It  is  hoped  that  the  report  of  the  Com- 
mission will  be  made  before  the  summer  of  1968. 

Liaison  with  other  Law  Reform  Agencies 

99.  One  of  the  most  gratifying  and  productive  aspects  of  profes- 
sional life  is  the  opportunity  it  affords  to  establish  and  maintain  liaison 
and  working  relations  with  colleagues  round  the  world  in  similar  lines 
of  endeavour.  The  field  of  law  reform  is  no  exception  to  this  happy 
rule  and  the  Commission  is  privileged  to  enjoy  constant  and  fruitful 
communication  with  a  number  of  law  reform  agencies.  They  include  the 
following: 

New  York  Law  Revision  Commission 

The  Law  Commission  (England  and  Wales) 

Scottish  Law  Commission 

Law  Reform  Commission  (New  South  Wales) 

Law  Revision  Commission  (New  Zealand) 

California  Law  Revision  Commission 

Office  of  the  Director  of  Law  Reform  (Northern  Ireland) 
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Institute  of  Law  Research  and  Reform  (Alberta) 

Office  of  Revision  of  the  Civil  Code  (Quebec) 

Law  Reform  Committee  (Manitoba) 

Conference  of  Commissioners  on  the  Uniformity  of  Legislation 
in  Canada 

To  some  of  these  agencies  we  owe  much  and  in  a  manner  both  unabashed 
and  unashamed  we  have  drawn  heavily  on  their  work. 

100.  A  special  word  must  be  said  about  the  New  York  Law  Revision 
Commission  and  its  Chairman,  Professor  John  W.  MacDonald.  In  a 
unique  way,  Professor  MacDonald  has  impressed  his  forcefulness  and 
vibrant  energy  upon  the  New  York  Commission  and  its  work.  His 
enthusiasm  for  the  task  is  infectious  and  members  of  our  Commission 
were  greatly  encouraged  and  assisted  by  a  visit  to  that  Commission  in 
June,  1966,  at  a  time  when  we  were  still  in  our  formative  stages. 

101.  The  Commission  was  greatly  pleased  and  honoured  to  be 
visited  by  the  Honourable  Lord  Kilbrandon,  Chairman  of  the  Scottish 
Law  Commission,  in  December,  1966;  Sir  Leslie  Scarman,  Chairman  of 
the  Law  Commission,  in  September,  1967;  Professor  D.  G.  Benjafield 
in  November,  1965,  and  Mr.  R.  D.  Conacher  in  October,  1967,  both 
members  of  the  Law  Reform  Commission  of  New  South  Wales.  We 
derived  both  pleasure  and  profit  from  these  visits. 

102.  It  is  particularly  gratifying  to  note  here  the  establishment  of 
the  second  permanent  law  agency  in  this  country,  the  Institute  of  Law 
Research  and  Reform  (Province  of  Alberta)  under  the  most  capable 
direction  of  Dean  Wilbur  F.  Bowker,  Q.C.,  former  dean  of  the  Faculty 
of  Law,  University  of  Alberta.  This  new  Institute  was  established  under 
a  tri-partite  agreement  between  the  Province  of  Alberta,  the  Law  Society 
of  Alberta  and  the  University  of  Alberta.  It  would  be  ungenerous  not 
to  recognize  the  quality  of  the  work  in  the  field  of  law  reform  which  was 
performed  by  its  predecessor,  the  ad  hoc  Law  Reform  Committee.  We 
look  forward  to  a  happy  association  with  this  new  permanent  body. 

103.  The  knowledge  of  the  Commission  of  developments  in  law 
reform  has  been  greatly  enhanced  by  the  periodic  Bulletin  of  Legal 
Developments  prepared  by  the  British  Institute  of  International  and 
Comparative  Law  and  the  annual  List  of  Official  Committees,  Commis- 
sions and  Other  Bodies  Concerned  with  the  Reform  of  the  Law  prepared 
by  the  Institute  of  Advanced  Legal  Studies,  London,  under  the  director- 
ship of  Professor  J.  N.  D.  Anderson.  The  Commission  pays  tribute  to 
the  late  K.  Howard  Drake,  Secretary  and  Librarian  of  the  Institute. 
He  was  a  good  friend  of  Canada  and  Canadians  and  will  be  greatly 
missed  on  this  side. 

104.  Close  liaison  with  the  Conference  of  Commissioners  on  Uni- 
formity of  Legislation  in  Canada  is  maintained  through  the  Chairman 
of  our  Commission  who  holds  membership  in  both  groups.  While  the 
function  of  the  Conference  is  directed  primarily  to  achieving  uniformity 
of  laws,  its  work  reflects  substantial  gains  in  the  area  of  law  reform. 
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Drafting 

105.  Legislative  draftsmen  in  this  jurisdiction  are  in  short  supply. 
We  suspect  that  this  unhappy  state  prevails  in  most  jurisdictions. 
The  problem  for  us  has  been  solved  only  by  the  consummate  skill,  untiring 
efforts  and  complete  co-operation  of  Senior  Legislative  Counsel,  L.  R. 
MacTavish,  Esq.,  Q.C.  To  him  and  his  efficient  staff  we  owe  a  great 
debt  and  render  sincere  thanks. 

Personnel 

106.  As  stated  at  the  beginning  of  this  report,  the  Honourable 
J.  C.  McRuer,  LL.D.  was  its  first  member  and  Chairman.  The  remain- 
ing members  were  H.  Allan  Leal,  Q.C,  LL.D.,  of  Toronto;  the  Honourable 
R.  A.  Bell,  P.C.,  Q.C,  ALP.,  of  Ottawa;  W.  Gibson  Gray,  Q.C,  of 
Toronto;  and  W.  R.  Poole,  Q.C,  of  London.  Mr.  McRuer  resigned  as 
Chairman  on  July  1,  1966,  but  happily  he  continues  as  an  active  member 
of  the  Commission.  On  that  date  he  was  succeeded  as  Chairman  by 
Mr.  Leal.  At  its  meeting  on  July  12,  1966,  the  Commission  adopted 
the  following  resolution  which  memorializes  the  outstanding  contribution 
of  its  first  Chairman: 

"The  Members  of  the  Ontario  Law  Reform  Commission  desire 
to  express  to  their  first  Chairman,  the  Honourable  James  C  McRuer, 
on  the  occasion  of  his  relinquishing  that  office,  their  deep  respect, 
abiding  admiration  and  warm  appreciation.  His  collegues  acknowl- 
edge with  sincere  gratitude  his  stimulating  leadership  and  his 
understanding  and  co-operative  guidance  as  their  presiding  officer. 
The  initial  and  important  work  of  the  Commission  bears  the  clear 
stamp  of  his  judicial  wisdom,  his  scholarly  knowledge  of  the  law 
and  appreciation  of  basic  legal  principles,  his  original  and  cultured 
mind,  his  initiative  and  zeal  for  progressive  reform,  his  patient 
industry  and  his  gentle  firmness. 

The  Members  of  the  Commission  record  their  sense  of  privilege 
in  having  served  under  so  distinguished  and  learned  a  jurist  and  so 
fine  a  gentleman." 

107.  The  first  counsel  to  the  Commission,  W.  B.  Common,  Esq., 
Q.C,  resigned  his  office  on  May  23,  1967.  The  Commission  and,  indeed, 
the  general  public  of  this  province  owe  him  much  for  his  long  years  of 
devoted  public  service  and  it  is  a  privilege  to  thank  him  on  their  behalf. 
Dr.  Richard  Gosse,  Q.C,  formerly  of  the  Faculty  of  Law,  Queen's 
University,  succeeded  Mr.  Common  as  Counsel  to  the  Commission  on  a 
part-time  basis  as  of  July  31,  1967  and  on  a  full-time  basis  effective 
January  1,  1968. 

108.  The  Secretary  and  general  staff  of  the  Commission  have 
rendered  efficient,  devoted  and  loyal  service  for  long  hours  and  in  a 
manner  that  evokes  one's  admiration  and  gratitude. 
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Relations  with  the  Public — Legal  and  Lav 

109.  Although  the  Commission  has  not  extended  a  formal  invitation 
for  suggestions  on  topics  for  law  reform,  except  to  the  extent  that  repre- 
sentations have  been  asked  on  specific  projects  under  review  from  time 
to  time,  we  have  enjoyed  a  steady  flow  of  helpful  suggestions  from  the 
Bench,  the  Bar  and  the  lay  public.  Our  relations  with  the  organized 
Bar  have  been  strengthened  through  the  good  offices  of  F.  Joseph  Cornish, 
Q.C.,  Vice-President  for  Ontario  of  the  Canadian  Bar  Association. 
We  regard  the  establishment  of  a  permanent  secretariat  in  the  Ontario 
Branch  of  the  Association  under  the  dedicated  and  imaginative  super- 
vision of  George  A.  Johnston,  Q.C.,  as  a  vital  factor  in  enhancing  the 
impact  of  the  important  work  of  that  Association  on  government  and 
the  public  generally.  The  Chairman  of  this  Commission  has  been 
privileged  and  inspired  in  working  as  a  member  of  the  Programme 
Committee  of  the  Association  and  it  is  felt  that  close  liaison  has  resulted 
in  mutual  benefit. 

110.  The  Commission  welcomes  and  values  most  highly  suggestions 
for  law  reform  projects  from  all  sources  and  endeavours,  by  its  warm 
reception  of  such  suggestions,  to  encourage  donors  to  maintain  a  lively 
interest  in  its  work.  The  Commission's  tasks  are  complex,  diversified 
and  of  great  number.  Helpful  suggestions  from  the  Bench,  the  Bar 
and  members  of  the  public  assist  materially  in  establishing  priorities 
for  tasks  to  be  undertaken. 

The  Future  of  Law  Reform 

111.  Laws  and  legal  institutions  must  be  adjusted  from  time  to 
time  to  meet  the  social  and  economic  needs  of  a  society  that  is  subject 
to  continuous  change.  The  history  of  mankind  from  earliest  times 
reflects  this  experience  and  in  that  sense  law  reform  is  neither  novel  nor 
recent.  What  is  new  and  challenging  for  us  is  not  only  the  extent  of 
the  change  but  its  rate.  The  spectre  of  obsolescence  predating  creation 
may  not  be  as  disturbing  as  it  once  was  but  it  is  nonetheless  real. 

112.  Reform  is  not  solely  a  matter  of  functional  change.  Obviously 
laws  must  be  fashioned  to  meet  the  present  demands  of  man  in  the  daily- 
ordering  of  his  practical  affairs.  This  requires  excission,  rationalization 
and  innovation  in  the  rules  by  which  we  conduct  those  affairs.  Perhaps 
more  importantly,  reform  is  a  matter  of  conceptual  change.  Our  laws 
and  institutions  must  be  updated  to  accommodate  an  evolving  sense  of 
justice.  What  may  have  seemed  fair  and  just  to  our  forebears  is  frequently 
unacceptable  in  our  day. 

113.  The  means  by  which  we  intend  to  pursue  our  objectives  include 
consultation,  comparative  analysis  and  codification.  Sound  law  reform 
can  be  based  only  on  research  that  is  as  concerned  with  sociological  fact 
as  it  is  with  doctrinal  fact.  Time  and  cost  are  relative  factors  and  are 
meaningful  only  in  terms  of  the  quality  of  the  product.  The  closest 
consultation  with  those  in  and  out  of  the  legal  profession  is  necessary  to 
avoid  any  attempt  at  problem-solving  in  a  vacuum. 
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114.  The  constant  reference  to  materials  and  the  experience  in 
other  jurisdictions  frequently  results  in  economy  of  effort  and  a  product  of 
higher  quality.  Socio-legal  problems  have  the  nasty  attribute  of  being 
repetitive  and  the  experience  of  others,  whether  in  the  civil  or  common 
law  systems,  may  provide  helpful  guide-posts  towards  better  solutions  of 
our  own  problems. 

115.  The  principle  of  codification  is  used  not  in  any  narrow  or 
restrictive  sense  but  rather  to  describe  the  process  by  which  the  body  of 
rules  in  any  given  area  of  the  law  is  brought  into  harmony  with  itself 
and  with  the  total  fabric,  locally  and  nationally.  All  this  must  be 
achieved  without  denuding  the  law  of  the  ability  to  grow  and  adapt  to 
changing  conditions.  This  is  the  heritage  and  the  hallmark  of  the 
common  law.  Preoccupation  with  the  present  may  yield  an  encom- 
passing rigidity  as  restraining  as  the  shackles  of  the  past.  In  his  inspira- 
tional monograph  on  "The  Growth  of  the  Law",  Benjamin  Cardozo 
expressed  the  thought  in  the  following  terms: 

"Existing  rules  and  principles  can  give  us  our  present  location, 
our  bearings,  our  latitude  and  longitude.  The  inn  that  shelters  for 
the  night  is  not  the  journey's  end.  The  law,  like  the  traveler,  must 
be  ready  for  the  morrow.     It  must  have  a  principle  of  growth." 

Conclusion 

116.  The  Commission  wishes  to  express  to  you,  Mr.  Attorney,  and 
to  the  Deputy  Attorney  General  special  thanks  for  your  and  his  interest  in 
all  aspects  of  its  work  and  for  the  unfailing  and  understanding  co-opera- 
tion at  all  times  extended.  The  Commission  recognizes  the  magnitude 
of  the  task  that  lies  ahead,  but  is  encouraged  by  the  progress  achieved. 

H.  Allan  Leal, 

Chairman 

J.  C.  McRuer, 

Commissioner 

R.  A.  Bell, 
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W.  Gibson  Gray, 

Commissioner 

W.  R.  Poole, 

Commissioner 


January  15,  1968. 


